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HIRING INCENTIVES TO
RESTORE EMPLOYMENT ACT OF 2010

In February 2010, prior to the enactment of the
health care act, the President signed into law the
Hiring Incentives to Restore Employment Act of
2010 (“the HIRE Act”). The centerpiece of this Act
is a payroll tax holiday and up-to-$1,000 tax credit
for businesses that hire unemployed workers. The
HIRE Act also includes a one-year extension of the
enhanced small business expensing option under
Code Section 179. Both of these provisions are
important to many businesses.

Payroll Tax Holiday and Up-to-$1,000 Credit for
Employers Who Hire Unemployed Worker

The new law exempts any private-sector employer
who hires a worker who had been unemployed for
at least 60 days from having to pay the employer's
6.2% share of the Social Security payroll tax on that
employee for the remainder of 2010. A company
can save a maximum of $6,621 if it hires an
unemployed worker and pays that worker at least
$106,800—the maximum amount of wages subject
to Social Security taxes—by the end of the year.

As an additional incentive, for any qualifying worker
hired under this initiative who the employer keeps
on payroll for a continuous 52 weeks, the employer
is eligible for an additional non-refundable tax credit
of up to $1,000 after the 52-week threshold is
reached. In order to be eligible, the employee's pay
in the second 26-week period must be at least 80%
of the pay in the first 26-week period.

Workers hired after the date of introduction of the
legislation (February 3, 2010) are eligible for the
payroll tax forgiveness and the retention bonus, but
only wages paid after March 18 receive the
exemption for payroll taxes.

Some additional features of the new hiring incentive
include:

1. The tax benefit of the new incentive is
immediate. It puts money into a business'
cash flow immediately, since the tax is simply
not collected in the first place.

2. The tax benefit generally applies only to
private-sector employment, including nonprofit
organizations—public sector jobs are
generally not eligible for either benefit.
However, employment by a public higher
education institution qualifies.

3. There is no minimum weekly number of hours
that the new employee must work for the
employer to be eligible, and there is no limit on
the dollar amount of payroll taxes per
employer that may be forgiven.

4. For workers that would otherwise be eligible
for the Work Opportunity Tax Credit (i.e.,
another type of employment tax credit), the
employer must select one benefit or the other
for 2010.

5. An employer cannot claim the new tax breaks
for hiring family members.

6. Aworkerwho replaces another employee who
performed the same job for the employer isn't
eligible for the benefit, unless the prior
employee left the job voluntarily or for cause.

7. For the hiring to qualify, the new hire must
sign an affidavit, under penalties of perjury,
stating that he or she has not been employed
for more than 40 hours during the 60-day



period ending on the date the employment
begins.

8. Theincentive is not biased towards either low-
wage or high-wage workers. Under the
measure, a business saves 6.2% on both a
$40,000 worker and a $90,000 worker.

9. The payroll tax holiday does not apply with
respect to wages paid during the first calendar
quarter of 2010. Rather the amount by which
the Social Security payroll tax would have
been reduced under the payroll tax holiday
provision during the first calendar quarter is
applied against the tax imposed on the
employer for the second calendar quarter of
2010.

10. The Act creates a similar new set of rules
allowing a payroll tax holiday for railroad
retirement tax purposes.

11. The credit for retaining qualifying new hires is
the lesser of $1,000 or 6.2% of the wages paid
by the taxpayer to the retained worker during
the 52-consecutive-week period. Thus, the
credit for a retained worker will be $1,000 fif,
disregarding rounding, the retained worker's
wages during the 52-consecutive-week period
exceed $16,129.03.

Extended Enhanced Small Business Expensing

The new law extends for one year the life of the
enhanced expensing rules, which allow qualifying
businesses the option to currently deduct the cost
of business machinery and equipment, instead of
recovering it via depreciation over a number of
years.

For tax years beginning in 2010, the maximum
amount that a business may expense is $250,000,
and the expensing election begins to phase-out
when a business buys more than $800,000 of
expensing-eligible assets.

These dollar limits are the same as those that were
in effect for 2008 and 2009. Had the HIRE
Recovery Act not been passed and signed into law,
these dollar limits would have dropped this year to
$134,000 and $530,000 respectively.

INTERNATIONAL PROVISIONS

Withholdable Payments to Foreign Financial
Institutions and Other Foreign Entities

Current Law

Payments made to foreign persons of fixed or
determinable annual or periodical (“FDAP”) income
from U.S. sources are subject to a 30% U.S.
withholding tax, unless the beneficial owner
qualifies for an exemption or a reduced withholding
rate under an income tax treaty. FDAP income
includes interest and dividends but not gains on
sales of property.

Statutory exemptions from withholding apply to
interest on bank deposits; portfolio interest; and
capital gains.

Many U.S. income tax treaties provide for zero
withholding on fixed interest payments and reduce
the withholding rate on dividends to 15% (for
portfolio dividends) and 5% (for direct investment
dividends paid to a 10% or greater shareholder).

A withholding agent that makes payments of U.S.-
source amounts to a foreign person must report
those payments, including any amounts of U.S. tax
withheld, to the IRS on Forms 1042 and 1042-S by
March 15 of the calendar year following the year in
which the payment is made.

The U.S. withholding tax rules are administered
through a system of self-certification. A
nonresident investor seeking to obtain withholding
tax relief for U.S.-source investment income
typically must provide a certification on Form W-8



to the withholding agent to establish foreign status
and eligibility for an exemption or reduced rate.

The Form W-8 also establishes an exemption from
the rules that apply to many U.S. persons
governing information reported on Form 1099 and
backup withholding.

New Law

The Act adds new Code Sections to the Internal
Revenue Code (Code Sec. 1471 through Code
Sec. 1474). It provides for withholding taxes to
enforce new reporting requirements on specified
foreign accounts owned by specified U.S. persons
or by U.S.-owned foreign entities.

The Act establishes rules for withholdable
payments to foreign financial institutions and for
withholdable payments to other foreign entities.
These rules are generally effective for payments
made after December 31, 2012. However, they do
not apply to any obligation outstanding on March
18, 2012, or from the gross proceeds from any
disposition of the obligation.

Payment to foreign financial institutions: Gen-
erally for payments made after December 31, 2012,
a withholding agent must deduct and withhold a tax
equal to 30% of any withholdable payment made to
a foreign financial institution that does not meet
certain requirements. A “withholdable payment” is
non-effectively connected

(1) U.S. source FDAP income,

(2) gross proceeds from the sale of property
that produces interest and dividend
income, and

(3) interest on deposits with foreign branches
of a domestic commercial bank.

To avoid this 30% withholding requirement, a
“foreign financial institution” must either enter into
a Code Section 1471(b) agreement with the IRS

and satisfy the requirements listed below, or satisfy
one of several alternatives.

Code Section. 1471(b) agreement: Withholding
on withholdable payments is not required if a Code
Section. 1471(b) agreement is in effect between the
foreign financial institution and the IRS in which the
institution agrees to:

1. Obtaininformation regarding each holder of an
account maintained by the institution to
determine which accounts are U.S. accounts;

2.  Comply with verification and due diligence
procedures prescribed by the IRS to identify
U.S. accounts;

3. Report annually for any U.S. account,
identifying information as to the specified
account holder and any substantial owner of a
U.S.-owned foreign entity;

4. Deduct and withhold 30% from certain pass-
through payments made to “a recalcitrant
account holder” or certain other foreign
financial institutions;

5. Comply with the IRS requests for additional
information for any U.S. account maintained
by the institution; and

6. Attempt to obtain a waiver where a foreign law
would prevent the reporting of information
required by these rules for any U.S. account
maintained by the institution, and, if a waiver
is not obtained, to close the account.

U.S. Accounts: A U.S. account is any financial
account which is held by one or more “specified
U.S. persons” or a “U.S.-owned foreign entity” (with
an exception where all accounts held by a natural
person do not exceed $50,000). A specified U.S.
person is any U.S. person other than

(i) a corporation whose stock is regularly
traded on an established securities market



or members of its “expanded affiliated
group,” and

(i) certain entities that are exempt or have a
special status and government bodies.

A “U.S.-owned foreign entity” is a foreign entity with
one or more substantial U.S. owners, applying a
more than 10% ownership test.

Payments to other foreign entities: Generally for
payments made after December 31, 2012, a
withholding agent must deduct and withhold a tax
equal to 30% of any withholdable payment made to
a nonfinancial foreign entity if the beneficial owner
of the payment is a nonfinancial foreign entity that
does not meet specified requirements.

Withholding is not required if the payee or the
beneficial owner of the payment provides the
withholding agent with either a certification that the
foreign entity does not have a substantial U.S.
owner, or provides the withholding agent with the
name, address and TIN of each substantial U.S.
owner.

Withholding does not apply to any payments to a
publicly-traded corporation. Nor does it apply to
any payment:

(1) entity organized under the laws of a U.S.
possession, which is wholly owned by one
or more bona fide residents of that
possession;

(2) foreign government, political subdivision
thereof,

(3) international organization;
(4) foreign central bank of issue;

(5) any other class of persons identified by the
IRS for these purposes; or

(6) payments identified by the IRS as posing a
low risk of U.S. tax evasion.
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